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$50 Million Bond Indenture Voided: Recent Court Ruling  
Underscores Critical Issues in Transactions Involving Indian Tribes 
 
 
 
On January 11, 2010, a federal district court voided a $50 million bond indenture in its entirety, 
highlighting the often-complex issues accompanying transactions involving Indian tribes and the serious 
consequences that can result if those issues are not fully addressed. The case of Wells Fargo Bank v. 
Lake of the Torches Economic Development Corporation (2010 WL 62638 (E.D. Wis.)) implicates the 
regulatory framework surrounding contracts relating to Indian gaming operations, but the result serves as 
a forceful reminder that transactions involving Indian tribes and their affiliated business entities present 
unique legal and regulatory challenges that should not be ignored.  

Facts of the Case 

Lake of the Torches Economic Development Corporation (“LTEDC”) is a corporation organized in 
Wisconsin under the tribal law of the Lac du Flambeau Band of Lake Superior Chippewa Indians (the 
“Tribe”). LTEDC is wholly owned by the Tribe, and was organized to own and operate the Lake of the 
Torches Resort Casino (the “Casino Facility”). In connection with a refinancing and consolidation of 
LTEDC’s debt, and in order to fund its participation in a contemplated project involving a riverboat casino, 
hotel and bed-and-breakfast in Natchez, Mississippi, LTEDC entered into a Trust Indenture with Wells 
Fargo Bank (the “Trustee”), on January 1, 2008. LTEDC’s bonds issued under the Trust Indenture were 
all held by one bondholder – Saybrook Capital LLC (the “Bondholder”). Due in part to setbacks relating to 
the contemplated riverboat project, the Tribe struggled to make bond payments and was forced to reduce 
or eliminate many tribal health and welfare programs. 

The Trust Indenture’s provisions required LTEDC to make daily deposits of funds relating to the 
operations of the Casino Facility, and further provided that LTEDC was only permitted to draw upon such 
funds to pay for LTEDC operating expenses. In late 2009, the Tribe’s treasurer requested a transfer of 
$4.7 million from the deposit account, certifying that the funds were to pay LTEDC operating expenses. 
The Bondholder questioned the motivation of the funds transfer and instructed the Trustee to demand 
documentation to evaluate the transfer’s legitimacy. Dissatisfied with LTEDC’s response to its requests 
for information, the Trustee, at the Bondholder’s request, declared the bonds immediately due and 
payable, and brought a lawsuit seeking the appointment of a receiver and alleging a breach of the Trust 
Indenture for (i) failure to deposit gross revenues; (ii) use of funds for an unauthorized purpose; (iii) failure 
to provide records for inspection; and (iv) failure to provide financial statements. 

The Trust Indenture was not submitted to the National Indian Gaming Commission (the “NIGC”) for 
review. The NIGC is the federal agency that administers the Indian Gaming Regulation Act (“IGRA”), the 
1988 United States federal law establishing the jurisdictional framework that presently governs Indian 
gaming. The Court undertook a review of the Trust Indenture to determine whether it constituted a 
“management contract” under IGRA, which would require prior approval by the NIGC to be effective. As 
discussed further below, the Court held that the Trust Indenture was a management contract which, 
without prior NIGC approval, is void ab initio – meaning that the Trustee could not enforce any of the 
Trust Indenture’s provisions against LTEDC or the Tribe, including those requiring repayment of 
approximately $46.6 million outstanding under the bonds. 

Regulatory Background – “Management Contracts” under the Indian Gaming Regulation Act 

In general, any proposed agreement with an Indian tribe that involves gaming should be reviewed by the 
NIGC. The NIGC does not need to take formal action to approve the agreement, unless the NIGC 
determines that it is a “management contract” under IGRA. A management contract is defined under the 
NIGC regulations as “any contract, subcontract, or collateral agreement between an Indian tribe and a 
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contractor or between a contractor and a subcontractor if such contract or agreement provides for the 
management of all or part of a gaming operation.”1 

Management contractors are subject to a determination of suitability by the NIGC, which often involves a 
time-consuming, expensive and thorough investigation. There are also mandatory provisions and 
substantial limitations on management contracts contained in the Code of Federal Regulations. 
Unfortunately, there is no definitive guidance on when an agreement that concerns the operation of an 
Indian casino is considered a management contract. It is a highly discretionary decision which requires 
close consultation with the NIGC regarding the terms of the agreement. Those provisions to be avoided 
include the supplying of operating capital, the establishment of operating hours, the hiring, firing, training 
and promoting of employees, the maintenance of the casino’s books and records, and the preparation of 
the casino’s financial statements and reports.   

Further, the NIGC has taken the position that no entity other than a tribe may possess a “proprietary 
interest” in a tribe’s gaming activity.2 Again, this determination is fact specific and there is little guidance 
from the NIGC on what constitutes a proprietary interest. While there is no prohibition on compensation 
for services based on a percentage of tribal gaming revenues, such compensatory agreements are 
subject to a high degree of scrutiny by the NIGC. Management contracts have a fee cap set a 30% of net 
revenues or 40% of net revenues, if the capital investment required and the gaming operation’s income 
projections require the higher fee.3 Development, financing, and operational agreements that meet or 
exceed these management contract caps have been found by the NIGC to be “excessive.”   

The Court’s Ruling 

The Court reviewed the provisions of the Trust Indenture and concluded that it constitutes a 
“management contract” which had not received the prior approval of the NIGC. As such, the Court ruled 
that “the entire contract is void ab initio”4 and its provisions – including those requiring repayment of 
approximately $46.6 million – cannot be enforced.   

Certain provisions of the Trust Indenture were cited as giving “unapproved third parties the authority to 
set up working policy for the Casino Facility's gaming operation”5: 

§ limitations on year-over-year increases in capital expenditures without written consent of a 
majority of the bondholders; 

§ the appointment of a “Management Consultant” at the direction of a majority of the bondholders if 
a certain debt service ratio was not maintained; 

§ a prohibition on the replacement or removal – for any reason – of the Casino Facility’s general 
manager, or the chairman or executive director of the Tribe’s Gaming Commission without prior 
written consent of a majority of the bondholders; and 

§ in the case of a specified event of default, the right of a majority of the bondholders to require 
LTEDC to hire new management and consent to the personnel recommended by the LTEDC. 

These provisions were deemed by the Court to “give the bondholders the opportunity to exert significant 
control over the management operations of the Casino Facility.”6 The Court noted that while certain of the 
objectionable provisions were contingent, “the regulations’ definition of a management contract as an 
                                                   
1 25 C.F.R. § 502.15. 
2 25 U.S.C. §2710(b)(2)(A). 
3 25 U.S.C. § 2711(c)(1)-(2). Net revenues are defined as “gross revenues of an Indian gaming activity less amounts paid out as, or paid for, prizes 
and total operating expenses, excluding management fees.” 25 U.S.C. § 2703(9). 
4 2010 WL 62638 at *5.    
5 Id. 
6 Id. at *4. 
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agreement that provides for the management of ‘all or part’ of a gaming operation suggests a definition of 
management that is partial rather than absolute, contingent rather than comprehensive.”7 

Because the Trust Indenture was found to be a management contract that had not been approved by the 
NIGC, the contract was not merely voidable – it was void ab initio, meaning it had never even become a 
contract.8 But the failure to obtain NIGC approval had an even more fundamental consequence: 

The Court's finding that the Trust Indenture is an unapproved management contract 
destroys the Court's jurisdiction over the defendant. In the absence of a clear waiver, 
suits against tribes (and tribal corporations) are barred by sovereign immunity. . . . The 
Trust Indenture contains a waiver provision, whereby [LTEDC] “expressly waives its 
sovereign immunity” in relation to “a suit to enforce the obligations of the Corporation 
under the Indenture, the Bond Resolution, the Security Agreement, or Bond Purchase 
Agreement.” . . . However, the entire contract is void ab initio, so the waiver in the Trust 
Indenture is also invalid.9 

The Court rejected the Trustee’s arguments that the waiver provision was severable, noting that even if 
the waiver provision could be salvaged, there would be nothing to enforce, since the Trust Indenture was 
void.10 It is important to note that the Court did not seem particularly sympathetic to the Trustee in light of 
its failure to seek NIGC review: “Given the size of the transaction and the complicated nature of the 
regulatory scheme, it is a bit surprising that Wells Fargo did not insist upon NIGC review and approval.”11 

Conclusions 

While the Lake of the Torches court reached a notable result, it is not unique in voiding a contract for 
failing to obtain NIGC approval.12 Given the broad discretion of the NIGC, it is often advisable for parties 
to seek NIGC review of agreements relating to (or impacting upon) Indian gaming operations – either to 
receive approval of a management contract or a “declination letter” indicating that the agreement does not 
constitute a management contract. But even outside the realm of gaming transactions, the case highlights 
the need for careful attention to the legal and regulatory nuances relating to transactions involving Indian 
tribes. Each transaction will likely present distinctive considerations. And as the Lake of the Torches case 
demonstrates, the failure to acknowledge and address these issues can have far-reaching and material 
consequences for all of the parties involved. 

This document is intended to provide you with general information about issues related to transactions involving Indian tribes and 
the legal and regulatory challenges that should not be ignored. The contents of this document are not intended to provide specific 
legal advice. If you have any questions about the contents of this document or if you need legal advice as to an issue, please 
contact the attorney listed below or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This communication may be 
considered advertising in some jurisdictions.  
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7 Id. at *5 (quoting First Am. Kickapoo Operations, L.L.C. v. Multimedia Games, Inc., 412 F.3d 1166, 1175 (10th Cir. 2005)). 
8 Id. at *3 (quoting First Am. Kickapoo, 412 F.3d at 1176) (“Lacking the formality of NIGC approval, an agreement to manage does not become a 
contract: it is void.”) 
9 Id. at *5 (emphasis added). 
10 Id. 
11 Id. at *6. 
12 In U.S. v. Casino Magic Corp., 293 F.3d 419 (8th Cir. 2002), a combination of a consulting agreement, a construction and loan agreement, and a 
participation agreement was held to be a management contract, void for lack of approval, when together the agreements bound the tribe to follow the 
consultant’s recommendations. 


